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 1.  TIME:  9:00   CASE#: MSC09-03524 
CASE NAME: BURGESS VS YOUNG 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY BARRY BURGESS 
* TENTATIVE RULING: * 
 
Appear. However, the parties should be aware that this matter was improperly set for hearing as 
an amended petition under this case number. This case was dismissed with prejudice in 2013 
by Judge Brady. As this court stated when Petitioner sought this same relief in January of 2017, 
the court has no jurisdiction to grant the relief requested because the case was dismissed years 
ago. If Petitioner still seeks an order confirming the arbitration award, he must file a new action 
under a new case number. 
  

  

 2.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY CHEROKEE SIMEON VENTURE I, LLC 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for leave to file a second amended 
cross-complaint (“SAXC”), brought by defendant Cherokee Simeon Venture I, LLC (“CSV”).  
The motion is opposed by cross-defendant Cherokee Simeon Holding Company, LLC 
(“Holding Company”). 
 
 Defendant CSV’s motion is granted.  CSV shall file the original SAXC on or before 
December 1, 2017.  CSV is directed to serve the three new cross-defendants as soon as 
possible.  The basis for granting the motion is as follows. 
 
 Holding Company has failed to show that it will itself suffer substantial prejudice.  The 
SAXC does not state new claims against Holding Company, and there is currently no trial date. 
 
 As for the three new cross-defendants, Holding Company lacks standing to raise 
arguments on their behalf.  Also, it is generally preferable to test the merits of a pleading by 
demurrer, rather than in the context of a motion for leave to amend. 
 
 By granting defendant CSV’s motion, the Court is not ruling on the substantive merits of 
the SAXC.  The three new cross-defendants will be free to assert procedural or substantive 
objections on their own behalf. 
 
 The Court offers the following for the parties’ future guidance.  The Court’s preliminary, 
non-binding assessment is that all claims against Cherokee Investment Partners III, L.P. and 
Cherokee Investment Partners III Parallel Fund, L.P. (“Guarantors”), are barred by the claim 
preclusion aspect of res judicata.  In deciding whether to name Guarantors as new cross-
defendants, despite the 2015 judgment already entered in their favor, defendant CSV’s counsel 
shall bear in mind the duty imposed on all counsel by section 128.7 of the Code of Civil 
Procedure, subdivisions (b)(2) and (b)(3). 
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 Both sides are also admonished as follows.  The papers in support of and in opposition 
to this motion contain unduly caustic arguments.  This sort of approach perhaps partly accounts 
for the dismaying state of this litigation.  Although defendant CSV asserts that this litigation “is in 
its infancy,” the action is in fact almost six years old, and despite the intervention of both a 
judicial referee and a discovery referee, the most recent volume of the court file is Volume 57.  
The Court requests that the parties maintain a civil tone in their papers, and that they 
cooperate in a professional manner whenever reasonably possible with regard to discovery and 
all other matters. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00098 
CASE NAME: MILLER VS. STUBNER 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY BRIAN A. MANDIO, 
BRIAN A MANDIO 
* TENTATIVE RULING: * 
 
 The Mandio Defendant’s motion for summary judgment is granted. The Mandio 
Defendants move for summary judgment on the entire First Amended Complaint on the grounds 
that they completed any construction of the subject property or work of improvement in 1991.  
The Mandio Defendants were not brought into this action until 2017, more than 26 years later, 
as Does.  The FAC sets forth no allegations against the Mandio Defendants.  Paragraph 9 is the 
only paragraph that even mentions the Doe Defendants, and it says nothing relevant.  
Paragraph 9 reads: 
 
  Plaintiffs are unaware of the true names and capacities, whether they are   
  individuals or business entities, of Defendant Does 1 through 100, inclusive, and  
  sues them by such fictitious names.  Plaintiffs will seek leave of this court to  
  insert their true names and capacities once they have been ascertained.  (FAC,  
  paragraph 9)  As the court can see, there are no allegations in the first, second  
  and fourth causes of action even directed at the Mandio Defendants and no facts 
  or theory set out to explain why the Mandio Defendants are in this lawsuit.   
   
 In the Opposition to the motion for summary judgment, Plaintiffs explain their theory 
against the Mandio Defendants.  Plaintiffs explain that they learned in 2014 that there was 
massive wood rot to the point that the home was about to collapse.  Plaintiffs contend that the 
Stubers were aware of the condition but concealed it.  During the expert phase of the litigation 
between Plaintiffs and the Stubers, it came to light that during Mandio’s construction of the 
property from 1989 to 1991, the property was basically exposed to the elements for many 
months, perhaps years, and that it was sufficient to allow wood rot throughout the structure, 
which was then sealed by the Mandio Defendants and sold to the Stubers.   
  
 Plaintiffs explain that they believed the Stubers knew the extent of the wood rot and 
concealed it and unloaded the property onto Plaintiffs in an act of fraudulent concealment.  The 
Stubers claim that they did not know the extent of the wood rot and were themselves victims of 
fraud by the Mandio Defendants.  The Stubers have filed a Cross-Complaint against the Mandio 
Defendants.   
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 Plaintiffs argue, in Opposition, that the reason why the Mandio Defendants’ motion for 
summary judgment should be denied is, that the Mandio Defendants have not proved that the 
Stubers knew about the entire extent of the wood rot when they concealed it from the Plaintiffs 
during the sale of the property.  It is the Mandio Defendants’ duty to show that all wood rot on 
the subject property was known to co-Defendant Stuber before 2016.  See Plaintiff’s Additional 
Undisputed Fact 1.  
 
 Plaintiffs submit the inadmissible declaration of their counsel, Francis McKeown, to make 
the argument above.  The Mandio Defendants have filed evidentiary objections to it based on 
hearsay, lack of foundation and lack of personal knowledge, all of which should be sustained.  
However, the biggest problem with Plaintiff’s opposition is that they must create disputed 
material facts, and it is well-established that the pleadings serve as the “outer measure of 
materiality” in a summary judgment motion.  A motion may not be granted or denied on issues 
not raised by the pleadings.  See Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1258; 
Nieto v. Blue Shield of California Life & Health Insurance Co. (2010) 181 Cal.App.4th 60, 74 (“the 
pleadings determine the scope of the relevant issues on a summary judgment motion”); Hutton 
v. Fidelity National Title Co. (2013) 213 Cal.App.4th 486, 493 (summary judgment defendant 
need only “negate plaintiff’s theories of liability as alleged in the complaint; that is, a moving 
party need not refute liability on some theoretical possibility not included in the pleadings.  
(emphasis in original)  
  
 To create a triable issue of material fact, the opposition evidence must be directed to 
issues raided by the pleadings.  If the opposition party’s evidence would show some claim or 
defense not yet pleaded, he or she should seek leave to amend the pleadings before the 
hearing on the summary judgment motion.  See Leibert v. Transworld Systems, Inc. (1995) 32 
Cal.App.4th 1693, 1699; Distefano v. Forester (2001) 85 Cal.App.4th 1249, 1265.   
 
 Here, we have a FAC that does not make any claims against the Mandio Defendants.  “A 
defendant moving for summary judgment need address only the issues raised by the complaint; 
the plaintiff cannot bring up new, unpleaded issues in his or her opposing papers.”  See Soria v. 
Univision Radio Los Angeles, Inc. (2016) 5 Cal.App.5th 570, 585.  In addition to making no 
claims against the Mandio Defendants in their FAC, Plaintiffs concede that all facts submitted by 
the Mandio Defendants are undisputed.  Those facts show unequivocally that the Mandio 
Defendants did not breach a contract with Plaintiffs.  The Mandio Defendants sold their property 
to the Stubers.  The Mandio Defendants sold it in 1996, over 20 years ago.  The statute of 
limitations for breach of contract is four years.  See CCP Section 337.   
 
 The Mandio Defendants had nothing to do with the inspection of the property when the 
Stubers sold it to Plaintiffs in 2010.  The statutory claim is part of the “catch all” statute of 
limitations of four years.  See CCP Section 343.  It has been over 20 years since the Mandio 
Defendants sold their property to the Stubers.  It is undisputed that the Mandio Defendants have 
had nothing to do with the subject property since it was sold in 1996 and have had no dealings 
of any kind with Plaintiffs.  
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 As to the claims for fraudulent concealment, Plaintiffs’ FAC does not plead any facts 
against the Mandio Defendants and cannot raise them in their Opposition in an attempt to 
rewrite its own pleading.   
 
 The Mandio Defendant’s request for judicial notice is granted with respect to Exhibits 1, 
2, 3 (because the California Residential Purchase Agreement and Joint Escrow Instructions 
were attached as Exhibit A to the FAC) and Exhibit 4.  See Evid. Code Section 452(d) 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01216 
CASE NAME: SMITH V MOORE 
HEARING ON MOTION TO/FOR COMPEL ATTENDANCE AT MEDICAL 
EXAMINATION, FILED BY MATHEW MOORE 
* TENTATIVE RULING: * 
 
Off calendar per request of moving party. 

  

 5.  TIME:  9:00   CASE#: MSC16-00838 
CASE NAME: JULIAN VS. MARRIOTT 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES TO REQ FOR 
STATEMENT, FILED BY MARRIOTT INTERNATIONAL, INC 
* TENTATIVE RULING: * 
 
Although Plaintiff has indicated that she has agreed to provide verified amended responses, 
given the circumstances of the earlier motion to compel and Plaintiff’s continued failure to timely 
respond to meet and confer efforts initiated by Defendant which directly led to the filing of this 
motion, sanctions in the amount of $1,000 are in order. All verified amended responses to be 
served by December 11, 2017. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01513 
CASE NAME: NELSON VS. SUNSET DEVELOPMENT 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMND 
CROSS-COMPLAINT FILED BY SUNSET DEVELOPMENT COMPANY 
* TENTATIVE RULING: * 
 
Appear. 
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 7.  TIME:  9:00   CASE#: MSC17-00044 
CASE NAME: SIMS VS. ALAMEDA-CONTRA COSTA 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES, FILED BY 
SAKURA NICOLE SIMS 
* TENTATIVE RULING: * 
 
OFF CALENDAR PER REQUEST OF MOVING PARTY. 

  

 8.  TIME:  9:00   CASE#: MSC17-00174 
CASE NAME: SILVEIRA VS SCOTT'S SPEED AND 
HEARING ON MOTION TO/FOR COMPEL DISCOVERY RESPONSES AND IMPOSE 
SANCTIONS, FILED BY CARLOS SILVEIRA 
* TENTATIVE RULING: * 
 
Granted. Requests for Admission are deemed admitted. Defendant is ordered to serve verified 
responses to all remaining discovery by December 11, 2017. There being no substantial 
justification for the lack of responses, sanctions are awarded in the amount of $1,050 as against 
Defendant Scott Dees only, not his attorney. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-00174 
CASE NAME: SILVEIRA VS SCOTT'S SPEED AND 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY SCOTT'S 
SPEED AND CUSTOM, LLC 
* TENTATIVE RULING: * 
 
Appear. 

  

10.  TIME:  9:00   CASE#: MSC17-00174 
CASE NAME: SILVEIRA VS SCOTT'S SPEED AND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSC17-00248 
CASE NAME: TERCERO VS. LAMA 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ALEXIS 
MARTIN ESPINOZA TERCERO 
* TENTATIVE RULING: * 
 
Appear. 

  

12.  TIME:  9:00   CASE#: MSC17-00378 
CASE NAME: ODMAN VS. FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF DEF'S PERSON MOST 
KNOWLEDGEABLE, FILED BY CAROL J ODMAN 
* TENTATIVE RULING: * 
 
Denied. Moving party failed to file a separate statement as required by CRC 3.1345. As a matter 
of case management, parties are ordered to appear to set dates for the PMK deposition in 
Michigan. Request for sanctions for both sides are denied. In part due to the inability of the 
parties to be able to schedule a simple deposition without court intervention, counsel shall be 
prepared to discuss the appointment of a discovery referee. 
 

  

13.  TIME:  9:00   CASE#: MSC17-00483 
CASE NAME: CUNNINGHAM VS. CITY OF RICHMON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CUNNINGHAM FILED 
BY PABLO ENRIQUE SANCHEZ 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer filed by Defendant Pablo Enrique Sanchez. The Demurrer 

relates to the Complaint filed by Plaintiffs Lulu Cunningham, et al. Because Plaintiffs have filed a 

First Amended Complaint, the Demurrer is overruled as moot. 

  

14.  TIME:  9:00   CASE#: MSC17-00533 
CASE NAME: STAFFORD VS SISKIN ENTERPRISES 
HEARING ON MOTION TO/FOR ORDERS COMPELLING ARBITRATION, DISM OR 
STAY PRCDNGS FILED BY SISKIN ENTERPRISES, INC., SONIC WALNUT 
* TENTATIVE RULING: * 
 
Vacated per request of counsel.  CMC set for 11/17/17 is vacated.  The Court will set a Status 
Review on the Status of Arbitration upon the filing of the original stipulation. 
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15.  TIME:  9:00   CASE#: MSC17-01078 
CASE NAME: EGGLING VS PLEASANT HILL CYCLE 
HEARING ON MOTION TO/FOR LEAVE TO FILE AN AMENDED ANSWER FILED 
BY ERIC AMUNDSON 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

  

16.  TIME:  9:00   CASE#: MSC17-01103 
CASE NAME: TSAI VS. HSU 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CHINCHIEH JAMES HSU, HSIANG CHIUNG HSU 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to December 14, 2017, at 9:00 a.m., in Department 33. 
 
Defendants have failed to file a declaration showing compliance with section 430.41 of the Code 
of Civil Procedure, which requires that “the demurring party shall meet and confer in person or 
by telephone.”  Defendants indicate in their opening memorandum that they sent a meet-and-
confer letter, but that is not sufficient. 
 
Defendants shall conduct the required meet-and-confer session, and shall file a compliant 
section 430.41 declaration, on or before November 30, 2017.  
 

  

17.  TIME:  9:00   CASE#: MSC17-01103 
CASE NAME: TSAI VS. HSU 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 12/14/17 at 9:00 AM in Dept. 33. 
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18.  TIME:  9:00   CASE#: MSC17-01345 
CASE NAME: OLSON VS. SHANNON B. JONES LAW 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY CHRISTY OLSON 
* TENTATIVE RULING: * 
 
Plaintiff Christy Olson’s Motion for Leave to File First Amended Complaint is denied.    

 Motion for leave to amend is left to the sound discretion of the court.   “The court may, 

in furtherance of justice, and on any terms as may be proper, allow a party to amend any 

pleading… ” (CCP § 473(a)(1).)  While the court does not ordinarily consider the validity of the 

proposed amended pleading in deciding whether to grant leave to amend, it may, however, 

“deny leave when the proposed amendment or amended pleading is insufficient to state a cause 

of action or defense.” (Congleton v. Nat'l Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 62.  The 

court notes that Plaintiff failed to file a response to Defendants’ arguments.  

 Here, in the proposed 8th C/A, for Retaliation in Violation of Public Policy, Plaintiff 

alleges she brought a bona fide lawsuit against her employer.  In response Defendant filed a 

baseless and retaliatory cross-complaint.  Plaintiff alleges that Defendants refused to allow 

Plaintiff to engage in protected courses of action for all employees.  In the 9th C/A, Plaintiff 

alleges a cause of action for Retaliation in Violation of Labor Code § 98.6.   Labor Code Section 

98.6 provides in part: 

 (a)  A person shall not discharge an employee or in any manner 
discriminate, retaliate, or take any adverse action against any employee or 
applicant for employment because the employee or applicant engaged in any 
conduct delineated in this chapter,…  or because the employee or applicant for 
employment has filed a bona fide complaint or claim or instituted or caused to be 
instituted any proceeding under or relating to his or her rights that are under the 
jurisdiction of the Labor Commissioner, made a written or oral complaint that he 
or she is owed unpaid wages,…  

 

 “'To establish a prima facie case of retaliation, a plaintiff must show that she engaged in 

protected activity, that she was thereafter subjected to adverse employment action by her 

employer, and there was a causal link between the two.'" (Morgan v. Regents of University of 

California (2000) 88 Cal.App.4th 52, 69.)   

 In both causes of action, the one of the required elements is an employee-employer 

relationship.  Here, Plaintiff was no longer an employee of Defendants, when the alleged 

retaliatory action—filing of a cross-complaint—took place.  Plaintiff alleges she was terminated 

on May 5, 2017.  The cross-complaint was filed on September 15, 2017.  At the time the cross-

complaint was filed, there was no employment relationship and Plaintiff could not be subjected 

to adverse employment action. 
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 Secondly, the claims are barred by the litigation privilege codified in Civil Code Section 

47. “The principal purpose of the litigation privilege ‘is to afford litigants and witnesses … the 

utmost freedom of access to the courts without fear of being harassed subsequently by 

derivative tort actions.’” (Gallanis-Politis v. Medina (2007) 152 Cal.App.4th 600, 616.)      

 Finally, the claims against Plaintiff in Defendants’ cross-complaint for conversion and 

indemnity are independent claims available to Defendants regardless of Plaintiff’s filing of a 

complaint. 

 The court is aware of caselaw that states the preferable practice would be to permit the 

amendment and allow the parties to test its legal sufficiency by demurrer. (See California 

Casualty General Ins. Co. v. Sup.Ct. (Gorgei) (1985) 173 CA3d 274, 280-281, 218 CR 817, 821 

(disapproved on other grounds in Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 

C4th 390, 407.)   However, it seems clear in the case at bar, Plaintiff would not be able to cure 

defects. So, in its discretion, the court denies the motion for leave to amend.   

  

 

  

19.  TIME:  9:00   CASE#: MSC17-01554 
CASE NAME: LAY VS OCWEN LOAN SERVICING 
HEARING ON DEMURRER TO COMPLAINT of LAY FILED BY OCWEN LOAN 
SERVICING, LLC, 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ocwen Loan Servicing, LLC 
(“Defendant” or “Ocwen”). The Demurrer relates to the Complaint filed by Plaintiff Fe Angelita 
Lay (“Plaintiff” or “Lay”). The Complaint pleads causes of action for (1) violation of Civil Code 
§ 2923.6; (2) breach of contract; (3) promissory estoppel; (4) breach of covenant of good faith 
and fair dealing; (5) negligence; and (6) unfair business practices. 

Defendants demur pursuant to Code of Civil Procedure § 430.10(e), (f), and (g) on several 
grounds. For the following reasons, the demurrer is sustained-in-part and overruled-in-part. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
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and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

Violation of Civil Code § 2923.6 

Plaintiff alleges that Wells Fargo violated § 2923.6 by recording both a Notice of Default and 
Notice of Trustee’s Sale while she was in active review for a loan modification. Complaint at 
¶ 48. 

Civil Code § 2923.6 prohibits “dual tracking,” wherein a “borrower’s mortgage servicer, a 
mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 
default or notice of sale, notwithstanding a pending application for a first lien loan modification. 
Civ. Code § 2923.6. The ban on “dual tracking” becomes effective once the borrower submits a 
“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Although the timing is not entirely clear, Plaintiff alleges that after Ocwen recorded a Notice of 
Default but before Ocwen recorded a Notice of Trustee’s Sale, she continued to be in active 
review for a loan modification. Complaint at ¶¶ 31-33. Plaintiff alleges both that her loan 
application is complete and that Ocwen has asked her to resubmit previously submitted 
documents. Complaint at ¶ 35. 

However, HBOR provides relief only for a “material” violation of the dual tracking statute. See 
Civ. Code § 2924.12(a)(1) (“a borrower may bring an action for injunctive relief to enjoin a 
material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17.”). 
Plaintiff has failed to allege that any technical violations of the dual tracking provisions were 
“material,” in the sense that but for those violations, Wells Fargo would have agreed to a loan 
modification agreement that Plaintiff could have afforded. In the absence of such allegations, 
Plaintiff has failed to allege that she was damaged by any alleged technical violations of 2923.6. 

Plaintiff has failed to state facts sufficient to constitute a cause of action for violation of Civil 
Code § 2923.6.The Demurrer to this cause of action is sustained, with leave to amend. 

Breach of Contract 

A home lender may be sued for breach of contract if it fails to offer a loan modification in good 
faith after it enters into a Trial Period Plan agreement with a borrower. West v. JP Margan 
Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 786 (“[W]hen a borrower complies with all the 
terms of a TPP, and the borrower’s representations remain true and correct, the loan servicer 
must offer the borrower a permanent loan modification. As a party to a TPP, a borrower may 
sue the lender or loan servicer for its breach.”) 

Defendant demurs to this claim pursuant to Code of Civil Procedure § 430.10(g) on the grounds 
that it cannot be ascertained from the pleading whether the contract is written, oral, or implied by 
conduct.  

The Complaint alleges that “[i]n or around June 2013, Plaintiff was then approved for a Trial 
Period Plan (hereinafter ‘TPP’) for a loan modification” and that “[s]oon thereafter, Plaintiff 
successfully made several payments on her TPP as she waited for her promised loan 
modification.” Complaint at ¶¶ 27, 28. A reasonable inference drawn from those allegations is 
that the contract Plaintiff relies upon, the TPP, was in writing. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/16/17 

 
 

- 11 - 

Defendant also demurs to this claim pursuant to § 430.10(e). 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.  

Plaintiff has alleged (1) a TPP with Ocwen (Complaint at ¶¶ 27, 54); (2) that she made all the 
payments in a timely manner (Complaint at ¶¶ 27, 55); (3) that Ocwen refused to offer her a 
permanent loan modification (Complaint at ¶ 56); and (4) resulting damage (id.). 

Plaintiff has stated facts sufficient to constitute a cause of action for breach of contract. The 
Demurrer is overruled. 

Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 

The basis for Plaintiff’s promissory estoppel claim is that “Ocwen promised Plaintiff that if she 
were to make timely payments on her TPP, [it] would give her a permanent loan modification 
pursuant to the terms of the TPP.” Complaint at ¶ 61. She further alleges that “[r]elying on these 
representations, Plaintiff continued to comply with all of Ocwen’s requests and continued to 
make phone calls asking for help, to no avail.” Complaint at ¶ 68. However, Plaintiff has not 
alleged any damages proximately caused by this specific reliance. 

Plaintiff has failed to state facts sufficient to constitute a cause of action for promissory estoppel. 
The Demurrer to this cause of action is sustained, with leave to amend. 

Breach of Covenant of Good Faith and Fair Dealing 

To state a claim for breach of the covenant of good faith and fair dealing, Plaintiff must allege (1) 
that Plaintiff and Defendant entered into a contract; (2) that Plaintiff did all, or substantially all of 
the significant things that the contract required them to do; (3) that Defendant unfairly interfered 
with Plaintiff’s right to receive the benefits of the contract; and (4) that Plaintiff was harmed by 
Defendant’s conduct. CACI 325. 

Defendant’s demurrer to this cause of action is premised on its contention that Plaintiff has 
failed to allege a claim for breach of contract. However, as discussed further, above, Plaintiff 
has alleged facts sufficient to state a claim for breach of contract. 

The Demurrer to Plaintiff’s cause of action for breach of the covenant of good faith and fair 
dealing is overruled.  

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
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prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. Select 
Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 
BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 
Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

The gravamen of Plaintiff’s negligence allegations appears to be Defendant’s negligent review 
and processing of Plaintiff’s loan modification application. See Complaint at ¶ 81. However, the 
Complaint fails to allege how that alleged negligent conduct caused Plaintiff’s default. In the 
absence of such a nexus, Plaintiff has failed to allege facts sufficient to state a cause of action 
for negligence. 

The Demurrer to this cause of action is sustained, with leave to amend. 

Unfair Business Practices 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is the alleged dual tracking and failure to offer 
Plaintiff a loan modification subsequent to her TPP payments. Complaint at ¶ 90. However, 
Plaintiff’s Complaint is bereft of allegations which would demonstrate economic injury and 
causation. In the absence of allegations that she incurred a “personal, individualized loss of 
money or property in any nontrivial amount” (Kwikset, 51 Cal.4th at 325), that were caused by 
Defendants’ allegedly unfair and fraudulent conduct, Plaintiffs have not alleged facts sufficient to 
state a cause of action for violation of § 17200. The Demurrer to this claim is sustained, with 
leave to amend. 

 

  

20.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON DEMURRER TO COMPLAINT of BARKER FILED BY PANDA 
RESTAURANT GROUP, INC 
* TENTATIVE RULING: * 
 

Defendant’s demurrer is overruled in part and sustained in part, without leave to amend.  
(CCP § 430.10 (e).)  Defendant shall file and serve an Answer on or before November 30, 2017.  
The basis for this ruling is as follows. 
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First Cause of Action, Gross Negligence: 
 
The demurrer to this cause of action is overruled.  The court must overrule a general 

demurrer if the complaint states a cause of action under any legal theory.  (Larson v. UHS of 
Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.)  In deciding this, the court ignores 
labels and focuses on the actual allegations of the complaint.  (See Ibid.) 

 
Here, plaintiff labels the first count as a cause of action for gross negligence.  There is 

no such cause of action, however.  (City of Santa Barbara v. Superior Court (2007) 41 Cal.4th 
747, 750-751, 757-760.)  Rather, gross negligence is merely a level of negligence that may be 
relevant in certain factual contexts, such as whether an advance waiver of liability is effective.  
(See Directions for Use of California Civil Jury Instruction (“CACI”) 425.)   

 
Separate from the legally irrelevant label, this count states a cause of action for 

negligence.  Therefore, the general demurrer must be overruled.   
 
The court overrules the special demurrer too.  Negligence may be pleaded generally.  

(Taylor v. Oakland Scavenger Co. (1938) 12 Cal.2d 310, 316.)  Defendant has not cited any 
authority holding that in a case like this the plaintiff must allege the nature of the foreign 
substance.  Defendant can obtain this information in discovery. 
 
 Second Cause of Action, Negligent Infliction of Emotional Distress:  
 
 The demurrer to this cause of action is sustained, without leave to amend.  Negligent 
infliction of emotional distress is not an independent tort.  (Potter v. Firestone Tire & Rubber Co. 
(1993) 6 Cal.4th 965, 984.)  The actual cause of action is negligence.  (Ibid.)  Negligent infliction 
of emotional distress is used instead to refer to a claim for negligence where there is no physical 
impact or injury and the damages are emotional or emotionally-related and do not originate from 
physical injuries.  Here, however, plaintiff alleges he was physically injured – he broke two teeth.  
In a negligence action based on such damages, he may recover damages for physical pain, 
mental suffering, loss of enjoyment of life, disfigurement, physical impairment, inconvenience, 
grief, anxiety, humiliation, and emotional distress.  (See CACI 3905A.)  Any recoverable 
damages for emotional distress can be recovered in connection with the First Cause of Action.  
Thus, there is no need for a separate cause of action for negligent infliction of emotional 
distress.  It is superfluous.  (See Couch v. San Juan Unified School Dist. (1995) 33 Cal.App.4th 
1491, 1504; Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 
1395.) 
 
 Third Cause of Action, Intentional Infliction of Emotional Distress: 
 
 The demurrer to this cause of action is sustained without leave to amend. 
 
 To allege a cause of action for intentional infliction of emotional distress, the plaintiff 
must allege facts showing extreme and outrageous conduct, conduct that it is so extreme as to 
exceed all bounds of that usually tolerated in a civilized community.  (Potter, supra, 6 Cal.4th at 
1001.)  It is not sufficient just to allege the words of that test.  (See Ankeny v. Lockheed Missiles 
& Space Co. (1979) 88 Cal.App.3d 531, 536-537.) 
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 The complaint does not allege conduct of sufficient severity to support this cause of 
action.  Because plaintiff has not suggested additional facts he could allege to support of this 
cause of action, the demurrer is sustained without leave to amend.  (See Hepe v. Paknad 
(1988) 199 Cal.App.3d 412, 421.) 
 
 Plaintiff’s request for sanctions 
 
 The court denies this request. 
 
 

  

21.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO/FOR STRIKE 
FILED BY PANDA RESTAURANT GROUP, INC 
* TENTATIVE RULING: * 
 
 Defendant’s Motion to Strike is granted without leave to amend except pursuant to a motion 
under Code of Civil Procedure section 473 after plaintiff has conducted discovery.  To state a 
claim for punitive damages, a plaintiff must plead facts, not just conclusions, warranting an 
award of punitive damages under Civil Code section 3294.  (See Grieves v. Superior Court 
(1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. (1975) 49 Cal.App.3d 22, 29.)  
No such facts have been alleged here. 
 

  

22.  TIME:  9:00   CASE#: MSC17-01923 
CASE NAME: PACCAR VS. DEJESUS 
HEARING ON APPLICATION FOR WRIT OF POSSESSION ( FILED 10-04-17 
BY PACCAR FINANCIAL CORP) 
* TENTATIVE RULING: * 
 
The application is denied without prejudice.  Plaintiff has not filed a proof of service of the 

required papers.  (See CCP § 512.030.) 

 

  

23.  TIME:  9:00   CASE#: MSL17-01694 
CASE NAME: B OF A VS. LOPEZ 
HEARING ON MOTION TO/FOR ORDER COMPELLING RESPONSES FILED BY 
BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Appear. 
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24.  TIME:  9:00   CASE#: MSL17-03785 
CASE NAME: WESTBROOK VS KEVIN K 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY ANTHONY 
WESTBROOK 
* TENTATIVE RULING: * 
 
 Appear. 
 

  

25.  TIME:  9:00   CASE#: MSN17-1734 
CASE NAME: PTN OF MARTHA GONZALEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

  

26.  TIME:  9:00   CASE#: MSN17-1763 
CASE NAME: RE WILLIAM R MELENDEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Continued to 12/7/17 at 9:00 in Dept. 33. 

  

27.  TIME:  9:00   CASE#: MSN17-1884 
CASE NAME: MATTER OF CROW CANYON HEIGHTS 
HEARING ON PETITION TO REDUCE REQUIRED VOTING PERCENTAGE ( CCP 7515) 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 


